[Client] 
[insert date]


[Date]

Private and Confidential

Subject to legal professional privilege
	[Client details] (“[ADI]”)
	


Dear [●]

[Insert Trust Name] – Shared Collateral Agreements

We refer to the Trust in respect of which we have acted as your legal advisers.
1 Definitions

In this advice:

APG 120 means the Prudential Practice Guide APG 120 Securitisation (January 2018) as published by the Australian Prudential Regulation Authority.

APS 120 means the Australian Prudential Standard APS 120 – Securitisation (January 2018) as published by the Australian Prudential Regulation Authority.

law of the Relevant Jurisdictions means the common law, principles of equity and laws constituted by legislation that is available to the public generally, in force in the Relevant Jurisdictions.

Borrower mean, in relation to a Housing Loan or Other Secured Liability, any person who is obliged to make payments either jointly or severally to the ADI or Trustee (as applicable) in connection with that Housing Loan or Other Secured Liability. 

Housing Loan means a housing loan which is an asset of the Trust. 

Mortgage means, in relation to a Housing Loan, a mortgage over land situated in any State or Territory of Australia which secures the payment of moneys in respect of that Housing Loan.

Other Secured Liability means, in respect of a Housing Loan and a Mortgage, any financial accommodation (other than that Housing Loan) provided by the Seller, the payment or repayment of which is secured by that Mortgage. 

Relevant Jurisdiction means each of New South Wales (“NSW”), [insert other appropriate jurisdictions] and the Commonwealth of Australia (“Australia”). 

Second Mortgage Arrangement has the meaning set out in paragraph 5.2(d).

Seller Trust has the meaning set out in paragraph 5.1(c) (being the trust referred to in clause [●] of the Trust Deed).
Seller Trust Assets has the meaning set out in paragraph 5.1(c).
Shared Collateral Arrangement means the terms regulating the Seller Trust, including the provisions set out in clauses [●] of the Trust Deed. 

Trust means [insert name of trust].
Trust Deed [insert description of document(s) that govern the Shared Collateral Arrangement].

Any capitalised terms which are not defined in this advice have the meanings given to them in the Trust Deed.

2 Scope

This advice relates only to the law of the Relevant Jurisdictions, as interpreted by courts of the Relevant Jurisdictions, at 9.00am (Sydney time) on the date of this advice.  This advice is given on the basis that it will be construed in accordance with the laws of New South Wales.  Anyone relying on this advice agrees that this advice and all matters (including, without limitation, any liability) arising in any way from it are to be governed by the laws of the New South Wales and will be subject to the non-exclusive jurisdiction of the courts of New South Wales.

3 APG 120 and Shared Collateral Arrangement
Paragraph 57 and 58 of APG 120 state as follows:

“57
Some ADIs have trust-back agreements in place that enable them to maintain a security interest for non-securitised loans (e.g. a personal loan, a home equity line of credit) where the underlying collateral (e.g. a residential property loan) has been assigned to a securitisation SPV. These agreements do not provide for the ADI to rank pro rata or better in respect of proceeds from realising security and do not involve a formal second mortgage from the borrower.
58. 
Consistent with APS 112, only where an ADI has a formal second mortgage in place can the underlying collateral be recognised for risk weighting purposes. ADIs may choose to operate trust-back agreements to address any administrative and logistical issues. For the purposes of paragraph 67 of APS 120 only, an ADI may recognise trust-back agreements for risk weighting purposes as equivalent to formal second mortgages provided: 

· that the rights and protections afforded to the ADI under a trust-back agreement provide equivalent rights and protections to those which the ADI would have as the holder of a formal second mortgage; and 

· the ADI obtains a written legal confirmation that the rights and protections afforded to the ADI under a trust-back agreement are equivalent to a formal second mortgage, including the ADI’s unequivocal right to access the shared collateral in the event of default of the non-securitised loan and following the occurrence of a title perfection event.”
4 Opinion
Subject to the terms of this advice, we are of the view that: 

(a) the rights of the ADI in relation to each Other Secured Liability (and the relevant Mortgage securing such Other Secured Liability) under the Shared Collateral Arrangement are equivalent to the rights which the ADI would otherwise have under a Second Mortgage Arrangement (that is, if the ADI held a second ranking mortgage securing that Other Secured Liability); and

(b) under the Shared Collateral Arrangement, the ADI has an unequivocal right to enforce, or procure the enforcement of, the relevant Mortgage (in accordance with its terms) in the event that there is a relevant default in relation to that Other Secured Liability and that such right will continue to subsist following the occurrence of a Title Perfection Event.
5 Reasoning

5.1 Features of the Shared Collateral Arrangement
The Shared Collateral Arrangement contemplates the following:

(a) a Borrower grants a Mortgage in favour of the ADI, which secures both the Housing Loan and the Other Secured Liability owing by that Borrower to the ADI; 
(b) the ADI assigns the Mortgage, the Housing Loan and the Other Secured Liability to the Trustee;
  
(c) the Trustee agrees to hold all of its right, title and interest in: 

(i) the Housing Loan and the Mortgage (to the extent it secures the Housing Loan) on the terms of the Trust; and

(ii) the Other Secured Liability and the Mortgage (to the extent it secures the Other Secured Liability) (the “Seller Trust Assets”) on trust for the ADI (such trust, the “Seller Trust”).
  In its capacity as trustee of the Seller Trust, the Trustee owes:

(A) express contractual duties; and

(B) fiduciary duties as a matter of trust law,

to the ADI as sole beneficiary of the Seller Trust.  That is, the core rights of the ADI and obligations of the Trustee, in respect of the Seller Trust, are a function of both contract and general law (and supported by relevant trustee legislation in each Australian jurisdiction);

(d) the Trustee expressly agrees:

(i) not deal with the Seller Trust Assets other than in accordance with the directions given to it by the ADI from time to time; and 

(ii) to act in accordance with any direction given to it by the ADI in respect of the Seller Trust Assets (subject to limited exceptions, such as the Trustee not being obliged to act if it considers it would be illegal to do so). 
  Accordingly:

(A) where the ADI is also the Servicer, the ADI will be entitled to enforce the relevant Mortgage (which secures the Other Secured Liability) on its own account; or

(B) if the ADI is no longer the Servicer, the ADI will be entitled (as beneficiary of the Seller Trust) to direct the Trustee to enforce that Mortgage;

(e) the Trustee is required to distribute any enforcement proceeds from the Mortgage in accordance with the prescribed order of priority.  That order of priority is: 
  

(i) first, to meet costs in enforcing the Mortgage;

(ii) next, to the Trust in satisfaction of the Housing Loan; and

(iii) next, to the ADI in satisfaction of the Other Secured Liability.

5.2 Equivalent entitlement to enforcement proceeds

(a) Under the Torrens title system in Australia, priority between two real property mortgages will depend on the order of registration of such mortgages on the relevant land register.

(b) Where the relevant land is the subject of two registered real property mortgages, any proceeds of sale received by the relevant mortgagee in connection with the enforcement of that mortgage must be applied by it in the order prescribed by the laws of the Relevant Jurisdiction. 

(c) For example, section 58(3) of the Real Property Act 1900 (NSW) requires proceeds of the sale of the relevant land to be applied in the following order of priority:

(i) first, in payment of expenses occasioned by the sale;

(ii) second, in payment of moneys then due or owing to the relevant mortgagee;

(iii) third, in payment of subsequent mortgages in the order of their priority; and

(iv) fourth, the surplus (if any) shall be paid to the mortgagor.

(d) The examples in the immediately following paragraphs seek to compare the outcome, from the perspective of the ADI’s entitlement to enforcement proceeds, under:

(i) first, an arrangement (the “Second Mortgage Arrangement”) whereby the ADI holds a real property mortgage which ranks in priority after a first ranking registered real property mortgage held by a third party financier (the “Senior Financier”) that has not agreed to subordinate or postpone its interests to those of the ADI; and

(ii) second, the Shared Collateral Arrangement.

Second mortgage arrangement

(e) Assume the following under the Second Mortgage Arrangement:

(i) the Borrower owes $100 to the Senior Financier;

(ii) the Borrower owes $30 to the ADI;
(iii) the Senior Financier holds a first ranking registered mortgage over the Borrower’s land;
(iv) the ADI holds a second ranking registered mortgage over the Borrower’s land; and
(v) Senior Financier becomes entitled to enforce its first ranking mortgage.  Senior Financier exercises its power of sale and sells the land for $150.  The costs of enforcement are $5.

(f) Pursuant to section 58(3) of the Real Property Act 1900 (NSW), the Senior Financier must apply the $150 of enforcement proceeds in the following order of priority:

(i) first, $5 - in payment of the costs of enforcement;

(ii) second, $100 to Senior Financier - in payment of moneys then due or owing by the Borrower to Senior Financier;

(iii) third, $30 to the ADI - in payment of moneys then due or owing by the Borrower to the ADI; and

(iv) fourth, $15 to the Borrower – in payment of the surplus proceeds.

Shared Collateral Arrangement 

(g) An equivalent (or potentially worse
) outcome for the ADI can also be expected in the event it enforces its second ranking mortgage. As a sale pursuant to a second ranking mortgage will not free the land of the first ranking mortgage, the ADI would either need to pay off the first registered mortgage in order to deliver unencumbered title to the property or the purchaser can be expected to require a reduction in the purchase price to enable it to do so.
(h) By way of comparison, assume the following under the Shared Collateral Arrangement:

(i) the Borrower owes $100 to the ADI pursuant to a Housing Loan; and
(ii) the Borrower owes $30 to the ADI pursuant to an Other Secured Liability;

(iii) the Housing Loan and Other Secured Liability are secured by the same Mortgage which has been assigned by the ADI to the Trustee.  The Trustee holds such Mortgage (to the extent it secures the Other Secured Liability) on trust for the ADI pursuant to the terms of the Seller Trust;

(iv) the Mortgage becomes enforceable (in accordance with its terms) on the occurrence of a relevant default under the Housing Loan or Other Secured Liability (as applicable).  The Trustee (or the ADI on its behalf, in its capacity as servicer of the Trust) exercises its power of sale and sells the land for $150.  The costs of enforcement are $5.

(i) Pursuant to the order of priority described in paragraph 5.1(e) above, under the Shared Collateral Arrangement all moneys received from enforcement must be applied as follows:

(i) first, to meet costs in enforcing the Mortgage – that is, $5;

(ii) next, to the Trust in satisfaction of the Housing – that is, $100 to the Trustee (on behalf of the Trust) - in payment of moneys then due or owing by the Borrower under the Housing Loan; 
(iii) next, to the ADI in satisfaction of the Other Secured Liability – that is, $30 to the ADI - in payment of moneys then due or owing by Borrower to the ADI under the Other Secured Liability; and

(iv) next, any balance returned to the Borrower – that is, $15 to the Borrower.

(j) As the surplus enforcement proceeds are subject to the Seller Trust, the ADI is effectively protected against an insolvency of the Trustee
.

(k) That is, the application of proceeds under both the Second Mortgage Arrangement and the Shared Collateral Arrangement (in the above examples) results in distribution of the same amount to the ADI.  The following table summarises the above examples:
	
	Shared Collateral Arrangement
	Formal Second Mortgage Arrangement

	Example
	· Borrower owes $100 to Trustee under the Housing Loan.



· Borrower owes $30 to the ADI under the Other Secured Liability.


· the ADI holds first registered mortgage (which has been equitably assigned to the Trust subject to the Shared Collateral Arrangement).
	· Borrower owes $100 to Senior Financier (being, for comparison purposes, the equivalent of the Housing Loan).
· Borrower owes $30 to the ADI (being, for comparison purposes, the equivalent of the Other Secured Liability).
· Senior Financier holds first registered mortgage.
· the ADI holds second registered mortgage.

	Sale proceeds
	$150.
	$150.

	Enforcement costs
	$5.
	$5.

	Priority of application of sale proceeds
	· First – $5 in payment of enforcement costs.

· Second - $100 to Trustee.
· Third - $30 to the ADI.
· Fourth - $15 to Borrower.
	· First – $5 in payment of enforcement costs.

· Second - $100 to Senior Financier.
· Third - $30 to the ADI.
· Fourth - $15 to Borrower.


(l) Accordingly, the ADI has a first claim to any excess proceeds for the benefit of the Other Secured Liability from the shared Mortgage once all amounts payable under the Housing Loan (to which that Mortgage relates) have been repaid and its entitlement to those excess proceeds is protected pursuant to a trust.  In our view, this effectively produces the same economic outcome as if the ADI had the benefit of a second registered mortgage.

5.3 Equivalent enforcement rights

(a) Under a Second Mortgage Arrangement: 

(i) relevant contractual and statutory remedies of enforcement will be directly available to the ADI as the holder of the relevant second ranking mortgage;

(ii) however, the relevant Senior Financier is the holder of a first ranking registered mortgage.  Accordingly, the enforcement remedies of the ADI:

(A) will be subject to such contractual limitations as would typically be expected to be agreed with the Senior Financier (and which are typically reflected in a deed of priority, or equivalent, document); and

(B) will, as a matter of law, be subject to the rights of the Senior Financier.

(b) Specifically:

(i) the ADI cannot effect a sale of the Borrower’s land free of the interest of the Senior Financier; and

(ii) the priority afforded to the Senior Financier is a priority of rights.  If the Senior Financier elects to enforce its own right of sale under its first ranking mortgage, that right will prevail.  The Senior Financier and not the ADI will control the enforcement process.

(c) Broadly, what this means in practice is as follows:

(i) a third party purchaser is highly unlikely to purchase land (pursuant to a sale by a the ADI) which remains the subject of the mortgage held by the Senior Financier;

(ii) any purported enforcement action against the relevant land (by the ADI) would trigger a default under the mortgage held by the Senior Financier; and
(iii) the Senior Financier will control the enforcement process and will distribute the proceeds of enforcement in the order prescribed by law.

(d) In a Shared Collateral Arrangement:

(i) the ADI equitably assigns the Mortgage to the Trustee; and

(ii) the Trustee holds the Mortgage for the benefit of the Trust but subject to the terms of the Shared Collateral Arrangements.

(e) This means that:

(i) given the assignment of the Mortgage is an equitable assignment, the ADI remains the registered mortgagee; and

(ii) the Trustee is only being permitted to perfect its legal title to the Mortgage (including effecting a registered transfer of the shared mortgage from the ADI to the Trustee) upon the occurrence of a Title Perfection Event.

(f) Accordingly, prior to a Title Perfection Event, (in its capacity as servicer of the Trust and as registered mortgagee) the ADI will take the relevant enforcement action on behalf of the Trustee.

(g) Following any Title Perfection Event, the Trustee (as the registered mortgagee) will take the relevant enforcement action on its own behalf.  However, as noted above, in accordance with the express terms of the Shared Collateral Arrangement, the Trustee will be required to act in accordance with any direction given to it by the ADI in respect of the Mortgage and the Servicer will be required to enforce the Mortgage where the ADI is no longer the Servicer if the Other Secured Liability are in default.  That is, although the ADI may no longer be the registered mortgagee, it retains the right to compel enforcement of the Mortgage (which, is for all practical purposes at least the equivalent of holding a second registered mortgage, noting the priority of rights afforded to a first ranking mortgagee as described above).

(h) The following table summarises the above examples:

	
	Trust Back Arrangement
	Second Mortgage Arrangement

	Example:
	The ADI assigns the first registered mortgage to the Trustee.
	The Senior Financier holds a first registered mortgage.
The ADI holds a second registered mortgage.

	Enforcement rights
	Prior to the occurrence of a Title Perfection Event, the ADI (in its capacity as servicer of the Trust) will exercise the enforcement rights on behalf of the Trustee.
Following the occurrence of a Title Perfection Event, the Trustee will exercise the enforcement rights on its own behalf (but subject to its obligation to act in accordance with any direction given to it by to the ADI in respect of the shared mortgage).
	The Senior Financier will, in practice, have priority in respect of the exercise of all enforcement rights.


6 Assumptions and Qualifications
This advice is subject to the following assumptions and qualifications;

(a) that the Trust Deed, the Mortgage, the Other Secured Liability and all other relevant documents have been or will be duly authorised by the parties to them and constitute (or will constitute) valid, binding and enforceable obligations of all those parties under all relevant laws (including the laws of the Relevant Jurisdictions);

(b) that all the provisions in the Trust Deed and other relevant documents have been and will be strictly complied with;

(c) that the Mortgage secures land located in an Australian jurisdiction and neither the priority of the Mortgage nor the entitlement of the relevant parties are affected by any other encumbrance or arrangement;
(d) our statements in paragraph 4 does not mean that each right under the Shared Collateral Arrangement is identical in every respect to an equivalent right under a Second Mortgage Arrangement.  Rather, such statements reflect our view that the substantive and material rights of the ADI (taken as a whole) under the Shared Collateral Arrangement are comparable to, and not materially lesser than, the substantive and material rights (taken as a whole) which would be exercisable by the ADI under a Second Mortgage Arrangement;

(e) the Trust and the Seller Trust have both been properly constituted;
(f) the Trustee has been validly appointed as the trustee of the Trust and as trustee of the Seller Trust;

(g) that the Trustee has not exercised its powers under the Trust Deed to release, abandon or restrict any power conferred on it by the Trust Deed;

(h) no action has been taken to terminate the Trust or the Seller Trust;

(i) the availability of certain equitable remedies (including, without limitation, injunctions and specific performance) is at the discretion of a court in the Relevant Jurisdictions; and
(j) it is important to note that APS 120 and APG 120 are essentially policy documents issued by the Australian Prudential Regulation Authority (“APRA”).  Accordingly, APS 120 and APG 120 are not able to be interpreted in the same way in which legislation can.  Rather, it is important:

(i) to have regard to the stated objectives of APRA in respect of APS 120 and APG 120; and

(ii) to recognise that APRA will interpret APS 120 and APG 120 on a principles basis rather than a statutory basis.  Therefore without confirmation from APRA, the ADI cannot be certain a formal legal analysis will be consistent with APRA’s interpretation.

7 Benefit
This advice has been provided for your sole benefit in connection with the Trust Deed. It is not to be used or relied on by any other person or for any other purpose without our written consent.

This advice is confidential. It may not be disclosed to any government agency or other person, quoted in any public document or otherwise referred to without our written consent, except that it may be disclosed (on a no-reliance basis):
(a) as required by law (including, without limitation, the rules of a recognised stock exchange) or to any regulator having jurisdiction over your affairs;

(b) to any person who in the ordinary course has access to your papers and records on the basis that the person makes no further disclosure; or

(c) as required in connection with any actual or contemplated legal proceedings relating to a Trust Deed or this advice.
This advice is strictly limited to the matters stated in it and does not apply by implication to other matters.

Yours faithfully
� Alternatively, rely on the appropriate definition in the relevant Transaction Documents.


� Alternatively, rely on the appropriate definition in the relevant Transaction Documents.


� Alternatively, rely on the appropriate definition in the relevant Transaction Documents.


� Alternatively, rely on the appropriate definition in the relevant Transaction Documents.


� Insert reference to relevant provisions.


� Capitalised terms to be checked and modified as appropriate for the particular Trust.  For example, check terms such as Mortgage, Housing Loan and Other Secured Liabilities.


� Modify as appropriate, having regard to the actual terms of the Shared Collateral Arrangement


� Modify as appropriate, having regard to the actual terms of the Shared Collateral Arrangement


� See clause [●] of the Trust Deed.


� See clause [●] of the Trust Deed.


� See clause [●] of the Trust Deed.


� Some Share Collateral Arrangement contain an express contractual provision whereby the Servicer (if the Servicer is not the ADI) agrees to enforce the Mortgage upon receipt of a direction to do so from the ADI (in which case, such provision can be referenced in this advice).


� See clause [●] of the Trust Deed.  This paragraph may need to be modified to reflect the actual terms of the Shared Collateral Arrangement.


� While the relevant statutory provisions vary from jurisdiction to jurisdiction in each State and Territory of Australia, the fundamental principal regulating the priority of payments between multiple registered real property mortgages is substantially similar.


� It is theoretically possible that neither the ADI nor the purchaser would have the right to pay off the first mortgage at completion of the sale, in which case it may be expected that the price obtainable by the ADI would be reduced by a further amount reflecting the impact on the purchaser’s ability to use or raise further finance against the property.


� The ADI may enjoy equivalent protection where the Senior Financier enforces under a Second Mortgage Arrangement by reason of the imposition of a statutory or general law constructive trust: see Bofinger v Kingsway Group Ltd [2009] HCA 44 at [35] and the authorities cited there. 
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