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30 July 2026

Assistant Secretary

Individuals and Indirect Tax and Superannuation Division
The Treasury

Langton Crescent

Parkes ACT 2600

Dear Assistant Secretary

Treasury Consultation Paper - Minimum tax on discretionary trusts — Response by The
Australian Securitisation Forum (ASF)

The ASF! refers to Treasury’s consultation paper (Minimum tax on discretionary trusts -

Consult hub) dated 8 July 2026 on the minimum tax on discretionary trusts (Consultation). We
attach the ASF’s earlier letter to Treasury dated 3 July 2026 setting out the ASF’s concerns and
proposed solutions which we now resubmit with this letter in response to Question 1 of the
Consultation. We have since received comments from two of the major trustee companies
(BNY and Perpetual) that they share our thoughts on the matter.

The Consultation acknowledges that relying on the existing definition of ‘fixed trusts’ may
result in the scope of discretionary trusts being broader than intended. It specifically seeks
feedback on the appropriate treatment of modern commercial trusts.

The ASF’s proposed solution as recommended in paragraph 7 of the attached ASF letter dated
3 July 2026 remains that securitisation vehicles should be expressly carved out from the scope
of the proposed measure by reference to the existing definition of “insolvency-remote special
purpose vehicle” in section 820-39 of the Income Tax Assessment Act 1997 (Cth). This would
provide immediate clarity for all existing securitisation vehicles, the tax opinions for which
already address section 820-39. It would avoid a difficult, time-intensive and expensive

1 The ASF is the peak industry association representing participants in the securitisation and covered bond sectors in
Australia and New Zealand. The goals of the ASF are to facilitate the formation of industry positions on policy and
market matters, represent the Australian industry to local and global policymakers and regulators and to advance
the professional standards of the securitisation industry. The Australian securitisation industry generates
approximately $80 billion in issuance annually and plays a critical role in funding the Australian economy.
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exercise whereby all such vehicles have to be reviewed, and all existing opinions updated in
relation to a new definition. It would also avoid additional, expensive analysis being
undertaken of all new securitisation vehicles, and avoid the potential introduction of
unnecessary limitations to their flexibility as a commercial structure.

The ASF considers this approach to be consistent with the policy intent of the measure, which
is directed at income-splitting through family trusts. It is already supported by the precedent
of exempting securitisation vehicles from both the thin capitalisation and global minimum tax
regimes using the same provision.

The ASF would welcome the opportunity to discuss this submission further with you and your
colleagues. Please feel free to contact Chris Dalton at cdalton@securitisation.com.au and

Robert Gallimore at rgallimore@securitisation.com.au.

Yours sincerely,

Choin (e

Chris Dalton
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Dear lill

Proposed minimum 30% tax on distributions from discretionary trusts — potential impact on
the Australian securitisation industry

1 Introduction

1.1 We write on behalf of the Australian Securitisation Forum (“ASF”) in relation to the
Government’s announced measure to impose a minimum 30% tax on distributions
from discretionary trusts.

1.2 The ASF is the peak industry association representing participants in the securitisation
and covered bond sectors in Australia and New Zealand. The goals of the ASF are to
facilitate the formation of industry positions on policy and market matters, represent
the Australian industry to local and global policymakers and regulators and to advance
the professional standards of the securitisation industry. The Australian securitisation
industry generates approximately $80 billion in issuance annually and plays a critical
role in funding the Australian economy.

1.3 We appreciate the opportunity to engage with Treasury on the design and
development of this measure. This submission follows on from our discussion with you
and your colleagues on 3 June 2026. It outlines the potential ramifications of the
proposed measure for the Australian securitisation industry and asks that the
definition of “discretionary trust” be drafted to avoid unintended consequences for
existing and future securitisation transactions.

1.4 We submit that securitisation vehicles should be specifically exempted from the
proposed minimum tax on discretionary trust distributions, using the existing
definition of “insolvency-remote special purpose vehicles” in section 820-39 of the
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Income Tax Assessment Act 1997 (Cth) (“1997 Act”). Tax neutrality is a critical
objective for securitisation vehicles.

Uncertainty about the potential application of the proposed tax could adversely affect
the industry, with flow-on consequences for ordinary borrowers such as households
and small businesses. Such vehicles do not present high tax risks and are outside the
policy ambit of the proposed changes.

There is recent precedent for exempting securitisation vehicles from other recently
introduced or amended integrity measures (global minimum tax and thin
capitalisation) for the same reasons, using the same section.

Overview of the Australian securitisation industry

Securitisation is the process by which financial assets (most commonly residential
mortgage loans, but also auto loans, credit card receivables, and other financial
obligations) are pooled together and used to support the issuance of rated or unrated
debt securities (notes) to investors in the capital markets, including by way of private
placement. Securitisation serves as a vital source of funding for Australian banks, non-
bank lenders and new emerging lenders, enabling them to diversify their funding
sources, manage balance sheet risk, and ultimately provide credit to Australian
homeowners, consumers and businesses at competitive rates.

The Australian securitisation market is a mature, well-regulated market that has
operated continuously for over three decades. It represents approximately $80 billion
in annual issuance and is a critical component of Australia’s financial infrastructure.
Participants include major banks, regional banks, non-bank lenders, institutional
investors, and global capital markets participants. Both domestic and international
investors participate in the Australian securitisation market.

How securitisation transactions work

In a typical securitisation transaction, a lender (the "originator" or "sponsor") transfers
a pool of financial assets, such as residential mortgage loans, to a special purpose
vehicle (“SPV”). In some transactions (known as “direct origination” structures), the
financial assets are originated directly into the SPV rather than being transferred from
the originator’s balance sheet. The SPV then issues debt securities (notes) to investors,
with the cash flows from the underlying asset pool used to service the interest and
principal payments on those notes.

The SPV is established as a vehicle through which the transaction is carried out by
lenders and investors. It does not itself carry on a business itself in any meaningful
sense. Its sole function is to hold the asset pool and distribute the resulting cash flows
in accordance with a strict, predetermined payment waterfall. Amounts are paid into
the trust periodically and distributed first to service providers (such as the trustee,
servicer, and other transaction parties), then to investors as interest and principal on
the notes, with any small residual amounts paid out at the bottom of the payment
waterfall to the unitholder. The unitholder is typically an entity associated with the
bank or non-bank lender that originated the transaction.
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A key feature of any securitisation transaction is that the SPV must be "insolvency
remote". That is, it must be structured so that it cannot be affected by the insolvency
or financial distress of the originator or any other party. This insolvency remoteness is
essential to the credit rating that is assigned to the notes issued by the SPV, and it is
fundamental to investor confidence in the securitisation market.

Use of unit trusts in securitisation transactions

In Australia, securitisation SPVs are predominantly unit trusts with a professional third-
party trustee. The trust structure has been the established market practice for
Australian securitisations for several decades, and legal, tax, regulatory, and ratings
agency frameworks have all developed around this structure.

The unit trust typically issues two classes of units: income units and capital units. The
income units receive whatever residual income remains after all obligations under the
payment waterfall have been met, and the capital units represent the entitlement to
the underlying assets of the trust. Both classes of units are usually held by an entity or
a very small number of entities associated with the originator(s) or sponsor(s) of the
transaction. Those entities are almost always corporate vehicles.

The units in the trust are not traded and are almost never transferred, except in very
unusual restructuring cases. Funding of the securitisation transaction is through the
issued notes, rather than the units in the trust.

Two key aspects underpin the structuring of these trusts from a tax point of view:

(a) firstly, the trust must be generally tax neutral. That is, the trustee will not itself
be subject to tax on the income of the trust, because the beneficiaries (the
unitholders) are presently entitled to the trust income and are properly
assessed on that income under the ordinary trust taxation provisions. This tax
neutrality is fundamental to the economics of the transaction and to the
strength of the opinions on which investors, rating agencies, and other
transaction parties rely; and

(b) secondly, the trust must be insolvency remote. This insulation allows for the
credit of the portfolio to be rated higher than the credit of the originator,
which in turn allows borrowing to be made available at lower rates. When a
rating agency assesses the credit quality of the notes, it examines the cash
flows of the trust: the interest and other income received from the asset pool,
and the payments made out to investors and service providers. These are
predictable and well-defined. The only material variable is the rate of bad
debts in the asset pool. If the trustee were itself subject to tax, or if the trust
could be subject to tax liabilities arising from other entities within the
originator’s consolidated tax group, this would introduce an unpredictable
element into those cash flows. This would potentially affect the credit rating of
the notes and therefore the economics of the entire transaction.

It is critical that the professional third-party trustee not be subject to tax. If tax were
imposed on the trustee, it would affect the economics of the transaction by disturbing
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the expected balance of cash flows, undermine the insolvency remoteness of the
vehicle, and compromise the legal and tax opinions on which all participants rely.

Why securitisation vehicles should be exempt

Securitisation trusts are not the types of arrangements that the proposed measure
appears to be designed to address. The policy intent appears to be directed at family
trusts and similar arrangements where distributions are allocated on a discretionary
basis to beneficiaries on lower marginal tax rates, thereby reducing the overall tax paid
on the trust’s income. Securitisation trusts bear none of these characteristics. We
note:

(a) The payment waterfall in a securitisation trust is strict and predetermined.
There is no discretion exercised by the trustee in allocating income among
beneficiaries.

(b) The trust is not used to split income or to direct income to low-tax
beneficiaries.

(c) Securitisation unit trusts are only funding vehicles, and their general tax
neutrality is essential to the functioning of the transaction.

If the proposed minimum tax were to apply to securitisation trusts, the consequences
would include:

(a) disruption to the economics of existing and future securitisation transactions;

(b) potential adverse ratings implications, as rating agencies would need to
account for an additional, potentially unpredictable tax liability in their cash
flow modelling;

(c) uncertainty in the legal and tax opinions that underpin these transactions;
(d) unfair double taxation on unitholders; and
(e) a potential competitive disadvantage for Australian securitisation relative to

other jurisdictions.

These consequences would be entirely disproportionate to any policy objective, given
that securitisation trusts do not engage in the income-splitting arrangements that the
measure appears to be designed to address.

For completeness, we note that even where the securitisation trust is a member of a
tax consolidated group, tax neutrality remains an essential feature. This is because of
the need to ensure that the securitisation trust is not liable for the income tax debts of
the group (for example, having regard to an applicable tax sharing agreement, which is
usually determined on a stand-alone basis).

The problem with the "fixed trust" definition

We understand Treasury is considering how to define "discretionary trust" for the
purposes of this measure.
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The concept of a "fixed trust" as defined in Schedule 2F to the Income Tax Assessment
Act 1936 (Cth) is the only existing legislative definition that distinguishes fixed from
non-fixed (discretionary) trusts. It is extremely narrow. A trust will only qualify as a
"fixed trust" if the beneficiaries have fixed entitlements to all of the income and capital
of the trust. The beneficiaries’ interests must not be capable of being varied, revoked,
or defeated by the exercise of any power. Very few trusts satisfy this definition.

The beneficial entitlements of the unitholders in a securitisation trust are, in
substance, fixed: the payment waterfall is strict, and there is no discretion to redirect
income or capital to different beneficiaries. However, these trusts typically do not
satisfy the technical definition of "fixed trust" because:

(a) the trust deed may contain a power to issue new units (such a power generally
being included only for flexibility in restructuring or deconsolidation), which
creates a theoretical possibility that existing unitholders’ proportionate
interests could fluctuate;

(b) the trust deed typically contains a broad amendment power, which is intended
to permit the trustee flexibility in resolving issues as they arise through the life
of the transaction rather than to allow the trustee to change the beneficiary’s
entitlements; and

(c) securitisation trusts commonly have two classes of units (income units and
capital units), while the Commissioner of Taxation’s safe harbours for fixed
trusts in Attachment B to PCG 2016/16 typically only cover single-class unit
trusts.

This is not a problem unique to securitisation trusts. Large listed unit trusts — which
are plainly not "discretionary trusts" in any meaningful sense — also frequently fail to
satisfy the narrow "fixed trust" definition.

The consequence is that the existing legislative definition of "fixed trust", being the
only readily available statutory definition that Treasury might draw upon in
formulating the extent of the proposed measure, is not fit for this purpose. If
"discretionary trust" were defined simply as any trust that is not a "fixed trust" within
that existing statutory definition, or if that definition were used as the starting point
for delineating the scope of the measure, it would capture a vast number of trusts
(including securitisation trusts and listed unit trusts) that are not discretionary in any
relevant sense.

We acknowledge that Treasury may not intend to adopt the fixed trust definition
directly, but we raise this concern because the narrowness of that definition illustrates
the difficulty of the task and underscores the need for a purpose-built exclusion for
securitisation vehicles.

Recommended approach: use of the section 820-39 definition

Given the concerns raised above, we are of the view that the definition of
"discretionary trust" adopted for this measure should expressly exclude securitisation
vehicles. The most appropriate and easiest way to achieve this would be to
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incorporate the existing concept of “insolvency remote special purpose vehicle” as
defined in section 820-39 of the 1997 Act.

Section 820-39 was introduced in the context of the thin capitalisation rules, applied to
exempt securitisation vehicles when the thin capitalisation rules were recently
changed, and has subsequently been adopted for the purposes of the global minimum
tax rules. It provides a well-understood, purpose-built definition that identifies the
types of entities used in securitisation and structured finance transactions.

By incorporating the section 820-39 definition, Treasury would achieve several
objectives:

(a) it would provide certainty to the securitisation industry that both existing and
future transactions will not be adversely affected by the proposed measure. All
existing transactions would already include consideration of section 820-39 in
their tax analysis, so there is no need for those structures to be reviewed
again;

(b) it would utilise an existing, well-understood legislative concept, avoiding the
need for the Government to develop new definitions from scratch and for the
securitisation industry to assess them; and

(c) it would be consistent with the approach already taken in other areas of the
tax law where securitisation vehicles have been recognised as requiring
different treatment based on their unique characteristics.

Conclusion

The Australian securitisation industry is a critical component of the nation's financial
infrastructure, and the trust structures used in securitisation transactions have been
developed over decades to achieve tax neutrality, insolvency remoteness, and investor
confidence. The proposed minimum tax on discretionary trusts should not apply to
these vehicles.

We strongly recommend that Treasury adopt the section 820-39 definition as the basis
for excluding securitisation transactions from the scope of the proposed amendments.
This would avoid unintended and significant disruption to an essential sector of the
Australian financial system.

We would welcome the opportunity to discuss this submission further with you and
your colleagues, and we remain available to provide any additional information that
may assist Treasury in the design and development of this measure.

Yours sincerely,

Choin (i

Chris Dalton
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